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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter is before the Court on Defendants’ Motion for
Summary Judgnent under Rule 56 of the Federal Rules of Givil
Procedure and Rhode Island Local Rules 12 and 12.1.

Plaintiff Veronica Ashley (“Plaintiff” or “Ashley”) presents
this Court with a single count conpl aint agai nst Defendants
Par anount Hotel G oup, Inc.; Paranount Managenent Associ at es,
LLC, Fairfield Inn by Marriott, Successors in Interest to Chal et
Susse International, Inc. (collectively “Defendants”).
Plaintiff, a former housekeeper at the Warwi ck, Rhode Island
Fairfield Inn by Marriott, also nanmes John Doe, numnbers one
t hrough ten, as defendants; however, they have never been

identified so they will be disregarded. Plaintiff clains



enpl oynment di scrimnation based on race and col or under the Rhode
| sl and Fair Enploynment Practices Act (“FEPA"), R 1. Gen. Laws 8§
28-5-1 et seg. In this only count asserted agai nst Defendants,
Plaintiff makes a broad claimof racial discrimnation, alleging
that Defendants’ practices failed to respect her right to “obtain
and hold enpl oynment w thout being subjected to [various] acts of
discrimnation.” Conpl. | 8.

After reviewing the facts presented in the record and
considering the applicable law, this Court grants Defendants’
Motion for Sunmary Judgnent. The reasoning that supports this
deci sion fol | ows.
| . Standard of Review

When ruling on a notion for summary judgnment, the court mnust
|l ook to the record and view all the facts and inferences
therefromin the |light nost favorable to the nonnoving party.

Conti nental Casualty Co. v. Canadian Universal Ins. Co., 924 F.2d

370, 373 (1st Cir. 1991). The lawis clear that summary judgnment
must be granted if there are no disputed issues of material fact,
and the noving party is entitled to judgnment as a matter of |aw.

A material fact is one which affects the lawsuit’s outconme. URl

Cogeneration Partners L.P. v. Board of Governors for Hi gher

Educ., 915 F. Supp. 1267, 1279 (D.R 1. 1996). There is a genuine
di spute over a material fact when the evidence is such that a

reasonable jury could find for the nonnoving party. Morrissey V.




Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st G

1995) (quoti ng Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986)) .

To win sumary judgnent on a particular count of the
conplaint, the noving party nust show that “there is an absence
of evidence to support” the nonnmoving party’s claim Cel ot ex

Corp. v. Catrett, 477 U.S. 317, 325 (1986). Additionally, the

nmoving party must identify the portions of the record which it
bel i eves denonstrate the absence of a genuine issue of materi al

fact. DeNovellis v. Shalala, 124 F.3d 298, 306 (1st G r

1997)(citing Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986));

McConaghy v. Sequa Corp., 294 F. Supp. 2d 151, 159 (D.R 1. 2003).

I n response, the nonnoving party cannot rest on its pleadings,
but must “set forth specific facts denonstrating that there is a
genuine issue for trial” as to the claimthat is the subject of

the summary judgnment notion. Jdiver v. Digital Equipnent Corp.

846 F.2d 103, 105 (1st Cir. 1988).

The United States Suprene Court has observed that Rul e 56(c)
of the Federal Rules of Civil Procedure mandates an entry of
sumary judgnent against a party who fails to make a sufficient
showi ng to establish an el enent essential to that party’s case,
and on which that party bears the burden of proof at trial.
Celotex, 477 U.S. at 322. The test is whether or not, as to each

essential elenment, there is sufficient evidence favoring the



nonnovi ng party for a jury to return a verdict for that party.
DeNovellis, 124 F.3d at 306 (citing Anderson, 477 U. S. at 249-
50) .

At the time this case was filed and the notion was made,
the local rules for this district required that with each notion
for summary judgnment, the noving party serve and file both a
menor andum of | aw and “a concise statement of all material facts
as to which he contends there is no genui ne i ssue necessary to be
litigated.”* District of Rhode Island Local Rule 12. Rule 12.1
further required that “any party opposing such a notion shal
serve and file, together with the opposi ng nenorandum of | aw
requi red under Local Rule 12, a concise statenent of all materi al
facts as to which he contends there is a genuine issue necessary
to be litigated.” Local Rule 12.1. Wile Defendants submtted
bot h docunents as the local rules required, Plaintiff, on the
ot her hand, although represented by counsel, submtted neither.

At this point, this Court nust address Plaintiff’s failure
to submt a statenent of disputed nmaterial facts. In such
ci rcunst ances, when meking a determi nation on a notion for
sumary judgnent, the Court:

[May assune the facts as clainmed by the noving
party are admtted to exist w thout controversy

! Local Rule 12.1 (2) required the opposing party to file a
statenent of facts. As of January 1, 2006, the old rule was repl aced
by Local Rule CV 56, which states that an objecting party “may file” a
St at enent of Disputed and/or Undi sputed Facts.
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except as and to the extent that such facts are
controverted by affidavit filed in opposition

to the notion, or by other evidentiary nmaterials
whi ch the court may consi der under Rule 56 of

t he Federal Rules of Givil Procedure.

DDRL R 12.1(d). The purpose of this rule is to prevent
district court judges from “being unfairly sandbagged by

unadvertised factual issues.” Stepani schen v. Merchants Despatch

Transp. Corp., 722 F.2d 922, 931 (1st Cr. 1983). 1In this case,

the conplaint is broad and few facts have been asserted in
support of Plaintiff’s vague clains. Thus, the Court will rely
primarily on Defendants’ Statenent of Undi sputed Facts in
determ ning whether there are any triable issues in this case.
Any parties who fail to observe local rules of the district in

whi ch they practice do so at their own peril. Ruiz Rivera v.

Riley, 209 F.3d 24, 28 (1st Cir. 2000).
1. Background Facts

The facts are undi sputed except where noted in this
deci si on.

Plaintiff is an African American wonman who, at the tinme in
guestion, resided in Providence, Rhode I|sland. Paranount Hot el
Group, Inc. is the parent conpany of Paranount Managenent
Associ ates, LCC (collectively “Paranount”), and as of early 2000,
al | enpl oyees working at the Susse Chalet in Warw ck, Rhode
| sl and were actually enpl oyees of Paranount Managenent

Associates, LLC. In 2001, Paramount “reflagged” the Susse Chal et



as a Fairfield Inn by Marriott. It is clear that both Susse

Chal et and Fairfield Inn by Marriott are brand nanes and not
separate corporations. Furthernore, regardl ess of the nanme being
used by the hotel, all of the hotel enployees, including
Plaintiff, were enployed by Paranmount Managenent Associ ates, LLC.

In June 2000, Plaintiff conpleted an application to work as
a housekeeper at the Susse Chalet in Warwi ck. Dennis Bellucci,

t he executive housekeeper, hired Plaintiff the sanme day she
filled out the application, despite his know edge that Plaintiff
had previously been convicted of a drug-rel ated of f ense.
Plaintiff’s primary duty as a housekeeper was cleaning the guest
roons to which she was assi gned.

Plaintiff was enpl oyed by Paranmount for nearly two years.
During that period she referred a nunber of her African Anerican
friends to the hotel for enploynent, and Bellucci hired all of
them At sonme unspecified point in time over the course of her
enpl oynment, Plaintiff received an enpl oynment eval uati on wherein
Bel l ucci praised her work and noted that he “rarely heard
conplaints fromcustoners regarding [her] work.” Pl.’s Aff. 1 7

| n Decenber 2000, Bellucci issued Plaintiff a witten
war ni ng for insubordination because she swore at him Plaintiff
signed this “progressive counseling report,” a docunent that
bears the nanme and | ogo of Susse Chalet. Wiile the report itself

notes that Plaintiff was to be suspended for two days, Plaintiff



mai ntai ns in her deposition that she was suspended with pay, per
order of the district manager. Plaintiff further testified that
she believed that the reason for her suspension was her use of

i nappropri ate | anguage.

In April 2001, Plaintiff was issued a warning for failing to
change a bl ood-stained pillow case in a roomshe was assigned to
cl ean. The enployer’s “Record of Disciplinary D scussion” notes
that a guest brought the bloody pillow case down to the front
desk, and showed it to the front desk clerk and general nanager.
Def endants’ Statenment of Undi sputed Facts indicates that
Plaintiff received a witten warning and suspension for failing
to change the pillow case. In her deposition, however, Plaintiff
mai ntai ns that she was not actually suspended. Plaintiff
contends that the hotel managenent was unable to provide her with
either the pillow case or docunentation of the custoner conpl aint
when she asked to see them However, she does not dispute the
basic facts. Nowhere in her deposition or affidavit does Ashley
actually claimthat she changed the bl oody pill ow case.

Mor eover, she never contested the resulting disciplinary action
until after she was term nated. At the tinme of the incident,
Plaintiff signed the docunent acknow edgi ng that she had been
disciplined for failure to change the pillow case. Plaintiff
acknow edged at her deposition that she understood that the

failure to change a bl ood-stained pillow case is a “health



violation.” As Plaintiff does not dispute Paranmount’s clai mthat
she failed to change that pillow case, the Court accepts this as
an established fact in this case.

In April 2002, Carlos Cerda, the hotel’s general manager,
entered one of the roons that Plaintiff had cleaned, so as to
recover the personal effects |left behind by a guest. According to
Def endants’ Statenment of Undi sputed Facts, when Cerda entered the
room he discovered that the sheets had not been changed. Wile
he did not initiate any disciplinary action at this tinme, he did
instruct Bellucci to nonitor Plaintiff’s work nore closely.

Later that week, Bellucci “marked” the sheets in one of the
roons Plaintiff was assigned to clean. “Marking” the sheets is a
procedure by which the supervisor enters a roomthat the
housekeeper has not yet cleaned, and nmakes a mark on the sheets
with a ball point pen. After a housekeeper finishes cleaning the
room the supervisor can check for the pen mark to see if the bed
I inens were changed. According to Bellucci, this procedure had
been used in the past by hotel personnel to scrutinize the work
of housekeepers, both Bl ack and non-Bl ack, and test whether they
had been changi ng the bed |i nens.

In this case, after Plaintiff finished cleaning the room
Bel l ucci inspected the sheets, and found that the pen marking he
had made was still on the sheet. At the end of her shift,

Plaintiff was summpned to neet with Cerda and Bel | ucci, at which



poi nt she was informed of what had transpired. According to her
affidavit, Plaintiff asked to see the sheets, but was told that

t hey had been | aundered. She does not deny that she failed to
change the sheets in her affidavit. Plaintiff was issued another
“Record of Disciplinary Discussion” form bearing Paranount’s
name. This tinme, Plaintiff refused to sign the form and her
enpl oyment was termnated. It is agreed by the parties that
failure to change bed linens is a term nable offense for a
housekeeper.

In her affidavit, Plaintiff notes that after accusing
Bel l ucci and Cerda of focusing their attention on her because she
was Bl ack, Cerda offered to rehire her, this time with Cerda as
her direct supervisor. It is not clear fromthe record where or
when this conversation took place.

As support for her discrimnation claim Plaintiff offers
the foll ow ng instances of treatnent she received while enpl oyed
by Paranount :

In her affidavit, she notes that she was enbarrassed and
hum | iated on three or four occasions when Bellucci called her
“Aunt Jemima.”? In his affidavit, Bellucci denies ever naking or
heari ng ot hers make such comments, and adds that Plaintiff never

conpl ai ned to himabout being called “Aunt Jem ma.” Bell ucci

2 Aunt Jemima is a popular brand of syrup and pancake m xes.
Prior to redesigning its logo in 1989, the product’s logo featured a
pi cture of an African Anerican woman wearing a head scarf.
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Aff. 1 13. Plaintiff also naintains that Bellucci told her that
she resenbled his friend John, who is African Anerican. Plaintiff
admtted in her deposition that she has never seen this friend
John, and she was unable to articulate the significance of this
conpari son or why she assunmed it constituted a racially
derogatory remark. Def.’s Statenent of Undisputed Facts | 23.

Plaintiff often wore a head scarf to work and clains that
she was excluded froman April 1, 2002 staff neeting at which it
was determ ned that head scarves were no | onger perm ssible
wor kpl ace attire. Pl.’s Aff. § 12. Plaintiff adds that this
neeti ng was mandatory, but that she did not get into trouble for
her absence. She further states that Cerda was unaware that such
a neeting took place. Wiile Plaintiff does not offer any other
details as to the notivation for this prohibition agai nst wearing
head scarves, Bellucci notes in his affidavit that the decision
to ban head scarves was in response to an enpl oyee who wore a cut
up T-shirt on her head. In his deposition, Bellucci states that
he offered to have Paranmount buy the staff hats, but the staff
declined the offer.

Plaintiff states in her Conplaint that she was frequently
sent home when there was no work to be done. |In her deposition,
Ashl ey admts that she has no know edge of whether non-Bl ack
enpl oyees were al so sent hone for lack of work. Plaintiff also

conpl ains that Bellucci added hours onto her work day and

10



schedul ed her to work on holidays that other non-Bl acks did not
have to work. Plaintiff’s deposition contains her adm ssion that
she was not privy to the way in which scheduling was done at the
hot el .

Bel lucci states in his affidavit that all the housekeepers
were sent honme for |ack of work on occasion and that Plaintiff
was not treated any differently than the other housekeepers on
staff. Bellucci also maintains that when there was extra work to
be done, he treated Plaintiff the same as every ot her housekeeper
on staff by asking her to help clean additional roons.

At her deposition, Plaintiff testified that she believed
Bel l ucci discrim nated agai nst her because he did not |ike her.
When asked why she thought he didn't |ike her, she responded *
don’t know.” Plaintiff also testified that she believed Cerda
di scri m nated agai nst her because he would only respond to
Bel lucci’s version of the facts in the di sputes between Bell ucci
and herself. In her deposition, Plaintiff went on to all ege that
Ri ck Cerda, another nenber of the hotel’s nmanagenent, al so
di scri m nated agai nst her by “going along with his brother
[ Carl os Cerda] and Dennis.”

In her deposition, Plaintiff referenced the handling of an
incident in 2001 involving a non-enpl oyee constructi on worker as
evi dence of this discrimnation. During construction on the

hotel prem ses, Plaintiff clainms that a non-enpl oyee, male

11



constructi on worker exposed hinself to her while she was cl eaning
a guestroom In the two days following the incident, Plaintiff
reported to work, but failed to nmention the indecent exposure to
her supervisors. It was not until three days after the incident
that one of Plaintiff’s supervisors was finally infornmed of the

i nci dent .

Once Bellucci and Rick Cerda were nade aware of what had
transpired, they held a neeting at which Plaintiff and the
construction supervisor were present. Pl.’s Dep. at 94. Ashley
also then filed a police report. At the neeting, Cerda and
Bel l ucci asked Plaintiff if she was telling the truth about what
happened, and in her deposition, Plaintiff states that she
threatened to quit her job unless sonething was done. Cerda
informed Plaintiff that the construction worker had been renoved
fromthe prem ses, and she never saw himagain. After the
incident, Plaintiff requested that a security guard be hired and
t hat she be assigned only to clean roons on the first floor;
however, both requests were denied. Cerda gave Plaintiff two or
three days off fromwork in the days foll ow ng the incident.

The follow ng statistical data, provided by Defendants, is
undi sputed: at the tinme Plaintiff was enpl oyed by Paranmount, 12
(16.6% of the approxinmately 72 enpl oyees working at the hotel
were African Anmerican or Black. Sixteen (22.2% enployees were

Hi spanic. [In 2002, there were seven (7) involuntary term nations
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at the hotel at which Plaintiff worked. O those involuntarily
term nated persons, two, including Ashley, were Black or African
Ameri can, one was Hispanic, and four were Wite. Def.’s Statenent
of Undisputed Facts T 35. Defendants al so claimthat Paranpunt
Managenment Associ ates, LLC maintains “stringent equal enploynent
opportunity policies which provide for equal enploynent
opportunities for all enployees and applicants without regard to
race, sex, religion, color, age, marital status, sexua
orientation, national origin or disability.” Id. | 36.

On Novenber 13, 2002, Ashley filed a “Charge of
Di scrimnation” with the Rhode Island Comm ssion for Human Rights
(“Commission”). |In that charge, Plaintiff named her enployer as
Fairfield Inn by Marriott, and notes that Carlos Cerda told her
that the reason for her term nation was “poor perfornmance and
custoner conplaints.” The Conmm ssion issued Plaintiff a Right to
Sue Notice in Septenber 2004; however, the Notice only nanes
Fairfield Inn by Marriott as the enpl oyer.
1. Jurisdiction and Procedural Posture

Plaintiff brought suit agai nst Defendants in Rhode Island
Superior Court on Decenber 16, 2004. As the State of New Jersey
is the principal place of business and state of incorporation of
bot h Paranpbunt Defendants, and Plaintiff resides in the State of
Rhode Island, this action was renoved to this District Court by

Def endants, pursuant to 28 U S.C. 88 1332 and 1441 (a) and (b).
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This Court has jurisdiction over this Rhode |Island FEPA claim
because the parties are citizens of different states and the

amount in controversy exceeds $75,000. O course, this Court
nmust apply Rhode Island Iaw in deciding this controversy.

| V. Failure to Exhaust Adm nistrative Renedy

As a prelimnary matter, Defendants claimthat because
Plaintiff filed a “Charge of Discrimnation” with the Conm ssion
only against Fairfield Inn by Marriott, and because the
Comm ssion issued a Right to Sue Notice naming only Fairfield Inn
by Marriott, Plaintiff has failed to exhaust her adm nistrative
remedies with respect to the Paramount Defendants. This Court,
however, does not agree with that contention.

As noted above, Paranmobunt Hotel Goup, Inc. is the parent
conpany of Paranount Managenent Associates, LLC. All enpl oyees
of Susse Chalet and Fairfield Inn by Marriott in Warwi ck were
enpl oyed by Paranpbunt Managenent Associates, LLC. Both Susse
Chalet and Fairfield Inn by Marriott are sinply brand nanes.

The filing requirenents in both Title VII and the | ocal FEPA
anal og serve the legitimte purposes of putting defendants on
notice of the charges being brought agai nst them and giving those
def endants “an opportunity to participate in voluntary

conciliation and avoid a subsequent |awsuit.” Russell v. Enter.

Rent - A-Car Co. of Rhode Island, 160 F. Supp. 2d 239, 253 (D. R I

2001). Wile the general rule is that FEPA clainms, |ike those

14



under Title VII, may only be brought against the party that is
named in the initial charge, there is an identity of interest
exception that is relevant to this case. 1d. at 253-254. Under
this exception, a FEPA action nay “proceed agai nst a def endant
who was not originally named in the admnistrative filing if
there is a clear identity of interest between the naned and

unnamed defendants.” Russell, 160 F. Supp. 2d at 254; Johnson v.

Pal ma, 931 F.2d 203, 209 (2d Cir. 1991).

In order to nmake a determ nation as to whether there is an
identity of interest between the Paranmount Defendants and
Fairfield Inn by Marriott, the Court nust consider four relevant
factors: 1) whether the role of the Paranmount Defendants coul d be
ascertai ned through reasonable effort by Plaintiff at the tine
Plaintiff filed the “Charge of Discrimnation” with the
Comm ssi on; 2) whether, given the circunstances, the interests of
Fairfield Inn by Marriott are so simlar to those of the
Par anount Defendants that, for the purpose of obtaining voluntary
conciliation and conpliance, it would be necessary to include the
Par anount Defendants in the Comm ssion’ s proceedi ngs; 3) whether
t he Paranount Defendants were prejudiced as a result of their
absence fromthe Comm ssion’s proceedi ngs; and 4) whether the
Par anount Defendants in sone way represented to Plaintiff that
their relationship with Plaintiff was to be through Fairfield Inn

by Marriott. See Johnson, 931 F.2d at 209-10 (quoting G us V.
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G C_ Mrphy Co., 562 F.2d 880, 888 (3d Cr. 1977)). These

guidelines will be considered in light of the facts presented in
this case.

While Plaintiff m ght have been able to discern Paranount’s
role in the corporate structure had she done sone investigatory
research about her enployer, the Court concludes that, under the
ci rcunstances, it was reasonable for her to nanme only Fairfield
Inn by Marriott in her charge to the Conm ssion. She knew t hat
she worked at the hotel bearing that nanme, even though she
conpl eted a Paranobunt W4 form and recei ved paychecks from
Paranount. She stated at her deposition:

Def endants’ Counsel : You were working for the sane conpany
the whole tinme, correct?

Ms. Ashley: | guess. | don't know | was working for Susse
Chalet and it switched over to Fairfield Inn by Marriott.
That’s all | know.

Pl.”s Dep. at 165. The highest |evel of education Plaintiff
conpleted was the tenth grade, and it is unfair to hold her
accountabl e for Paramount’s conpl ex corporate structure,
especially since it had no bearing on her day-to-day work. She
began work at Susse Chalet, then worked at Fairfield Inn by
Marriott when the hotel was renamed. Her application for

enpl oynment at Fairfield Inn by Marriott bore the Paranmount | ogo,
her paychecks were issued by Paranount, the disciplinary form

i ssued to her in Decenber 2000 bore the |ogo of Susse Chalet, and

t he subsequent disciplinary fornms had “Paranount Hotel G oup”
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witten on them This created a confusing situation for
Plaintiff, and thus it was reasonable for her to believe that she
was enpl oyed by an entity called Fairfield Inn by Marriott at the
time of her term nation.

In considering the second and third guidelines set forth
above, this Court relies heavily on the same information about
Paranount’ s corporate structure that was previously exani ned.

Si nce the Paranount Defendants were using the Fairfield Inn by
Marriott brand name, they should have known that a conpl ai nt
against Fairfield Inn by Marriott, which is “not a standal one
corporation,” was actually a cl ai magainst Paranount. Wen Susse
Chal et was “reflagged” as Fairfield Inn by Marriott “[a]ll

enpl oyees continued to be enployed by [Paranount].” Dol off Aff.
1 2. Consequently, Paramount shoul d have known that any cl ai ns
by any of the enpl oyees of the hotel were really against it.

The scenario presented here is quite different fromthat at

i ssue in Johnson v. Palnma, where the Second Circuit held that the

identity of interest exception did not apply. 931 F.2d at 210.

I n Johnson, the Court determ ned that the |ocal union and the
international union did not share simlar interests such that it
woul d nake it appropriate for the |l ocal union to represent the
international union in settlenent negotiations wthout the
latter’s participation. 1d. at 210. Had the international union

been naned on the charge, an admi nistrative investigation m ght
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have reveal ed that the international union had no role in the
matters relating to the plaintiff’s grievances. I1d. In
contrast, in the case before this Court, given the fact that al
enpl oyees of Fairfield Inn by Marriott were actually enpl oyed by
Paranount, it appears doubtful that a suit against Fairfield Inn
by Marriott concerning the actions of its nanagenent team would
not involve Paranount. Furthernore, there is no evidence in the
record of prejudice to Paranount resulting fromthe
adm ni strative proceedi ngs. Paranmount does not claimthat it
failed to receive actual notice of the Conm ssion proceedi ngs.
The case before this Court also differs fromRussell v.

Enterprise Rent-A-Car Co. of Rhode Island, 160 F. Supp. 2d 239.

In Russell, the plaintiff did not name Enterprise National in the
adm ni strative conplaint. She only naned the |ocal Enterprise
franchi see for whom she worked. 1d. at 253. Enterprise National
clainmed that it did not have notice of the clains being brought
against it and that it was inproper for the plaintiff to expand
its civil action to include Enterprise National. 1d. This Court
noted in that case that, at the tinme of the admnistrative
filing, the plaintiff knew of Enterprise National’s role and the
plaintiff could have easily nanmed Enterprise National in the

adm nistrative conplaint. 1d. at 254. In fact, the plaintiff
even wote a letter to Enterprise National’s president explaining

her conplaints before she filed her adm nistrative conpl ai nt.
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G ven these facts, this Court concluded that the identity of
i nterest exception did not apply. 1d. In contrast, Ashley’'s
statenents at her deposition denonstrate that she was not aware
of the precise relationship between Paranmount and Fairfield Inn
by Marriott at the time she filed the “Charge of Discrimnation.”
The fourth guideline is inapplicable to this case because
nothing in the record suggests that Paranount nade any
representation to Plaintiff as to who should be considered her
enpl oyer.
Def endants rely heavily on an unpublished Order issued by

this District Court in the matter of Valletta v. TSA Stores, |nc.

d/b/a The Sports Authority, Inc. and Scott Chanberlain. C. A No.

04-211-M. (D.R1., Cct. 27, 2004). 1In that case, Judge Mary M
Lisi dismssed the plaintiff’s FEPA cl ai ns agai nst Def endant
Chanber| ai n because he was not identified in the “Charge of
Discrimnation.” 1d. at 7. Chanberlain was the store nanager of
The Sports Authority in Warw ck, Rhode Island, the conpany naned
in the charge. Gven this arrangenent, it was quite possible
that The Sports Authority could be sued, but Chanberlain m ght
not be involved in the matters giving rise to that suit. Such is
not the case here, however, because Fairfield Inn by Marriott was
t he nane being used by Paramount. Chanberlain was an enpl oyee of
The Sports Authority and was nanmed in the section of the charge

form prepared by the Conm ssion that delineates the grounds for
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the plaintiff’s discrimnation claim 1d. at 3. Therefore,
plaintiff in that case should have formally named himif she
wi shed to proceed agai nst him Based on the facts presented in
this record, this Court concludes that this case is
di stingui shable fromValletta, and that the ruling here on the
identity of interest exception is not inconsistent with the
ruling in Valletta. Creating a confusing organi zati onal
structure cannot be allowed to act as a barrier shielding
Def endants from charges brought agai nst them
V. Discussion

At issue here is Defendants’ notion for summary judgment on
the Plaintiff’'s FEPA claim Under the FEPA, it is unlawful to
di scharge an enpl oyee or discrimnate against himor her “with
respect to hire, tenure, conpensation, terns, conditions or
privileges of enploynent, or any other matter directly or
indirectly related to enploynent” because of his or her “race or
color, religion, sex, sexual orientation, gender identity or
expression, disability, age or country of origin.” R I. GCen.
Laws § 28-5-7. FEPA is Rhode Island’ s analog to Title VII of the
Cvil Rights Act of 1964 (“Title VI1"), 42 U.S.C. 8§ 2000e et
sed., and the Rhode Island Suprene Court has applied the
anal ytical framework of Title VII actions to such cases.

Russel |, 160 F. Supp. 2d at 265; Eastridge v. Rhode Island

Col |l ege, 996 F. Supp. 161, 169 (D.R 1. 1998); Center for
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Behavi oral Heal th, Rhode Island, Inc. v. Barros, 710 A. 2d 680,

685 (R 1. 1998). 1In a Title VII action, when the plaintiff
cannot directly prove the enployer’s discrimnation, the case is
traditionally anal yzed according to the burden-shifting franmework

articulated in MDonnell Douglas Corp. v. Green and its progeny.

411 U. S. 792, 802-05 (1973); Smith v. Stratus Conputer, Inc., 40

F.3d 11, 15 (1st Cir. 1994); Gannon v. Narragansett Elec. Co.

777 F. Supp. 167, 168 (D.R . 1991).

Under the McDonnell Douglas framework, the plaintiff bears

the initial burden of establishing a prima facie case of racial
discrimnation. 411 U S. at 802. Gven the fact-sensitive nature
of this inquiry, the precise “elenents for a prima facie case

articulated in MDonnel|l Douglas are not the exclusive neans by

which a plaintiff can establish the basics of a discrimnation
claim” Eastridge, 996 F. Supp. at 167. Quite the opposite, the
el enents of the prima facie case that are listed in MDonnel
Dougl as were “never intended to be rigid, nechanized, or

ritualistic.” Id. (quoting Furnco Constr. Corp. v. Waters, 438

U S. 567, 577 (1978)). Wen it is approached with flexibility,
the framework hel ps in evaluating the evidence so as to determ ne
whet her the plaintiff was being treated differently because of
her race and/or color. |If the plaintiff successfully neets the
initial burden of establishing the prima facie case of enpl oynent

di scrimnation, the burden then shifts to the enployer “to
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articulate sone legitimate, nondi scrimnatory reason” for the
enpl oynment deci sion that was adverse to plaintiff. MDonnel
Dougl as, 411 U.S. at 802. If the enployer can neet its burden,
the plaintiff then nust introduce evidence “sufficient for a
reasonabl e factfinder to infer that the enployer’s decision was
noti vated by discrimnatory aninus” and not notivated by the

reason that the enployer articulated. Udo v. Tonmes, 54 F.3d 9,

13 (1st CGir. 1995).
A Plaintiff’s Prima Facie Case

In setting out her prima facie case, Plaintiff nust show
(1) she is a nmenber of a protected class, (2) she was perform ng
satisfactorily so as to neet the enployer’s legitimte job-
per f ormance expectations, (3) she suffered sone adverse
enpl oynment action at the hands of her enployer, and (4) she was
treated | ess favorably than soneone outside her protected cl ass.

McDonnel | Dougl as, 411 U.S. at 802; Byrd v. Ronayne, 61 F.3d

1026, 1031 (1st Gr. 1995); Udo, 54 F.3d at 12; Smth, 40 F.3d at

15; Knight v. Baptist Hosp. of Mam, Inc., 330 F.3d 1313, 1316

(11th G r. 2003); see Gannon, 777 F.Supp. at 168.

In assessing Plaintiff’s prina facie case, the Court accepts
that Plaintiff is a nmenber of a protected class. However, the
second el enent of the prina facie case presents a significant
hurdl e because Ashley’s record of disciplinary infractions

i ndi cate that she had serious performance issues during the
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course of her enploynment at both Susse Chalet and Fairfield Inn
by Marriott. There are three docunented occasions in the record
in which Plaintiff was adnoni shed for not acting in conpliance
with conpany policies. Plaintiff admts to her use of

i nappropriate | anguage in the workplace that was the subject of

t he Decenber 2000 disciplinary action. The second epi sode

i nvol ved t he bl ood-stained pillow case that was the subject of
the April 2001 “Record of Disciplinary D scussion.” Plaintiff
falls far short of unanmbi guously denying that allegation. Pl.’s
Aff. § 14. Moreover, Plaintiff signed both the Decenber 2000 and
April 2001 docunentation, acknow edgi ng each of those warnings.
As Plaintiff does not dispute Defendants’ charges of her poor job
performance, these disciplinary actions nust be accepted as
proven facts. Wth regard to the April 2002 sheet - nmarking
incident that ultimately resulted in Plaintiff’s term nation,

Ashl ey states in her affidavit that when she asked to see the
sheets, she was told that they had been | aundered. The confusion
surrounding this issue centers on the fact that Plaintiff has not
clearly denied the allegations brought by Bellucci and Paranount.
Al though Plaintiff refused to sign the disciplinary report about
this matter, she never flatly denied the charge that she failed
to change the sheets in question. Based on this testinony and the
evi dence set forth by Plaintiff in her own affidavit, the issues

of fact in dispute here do not raise to the level of materiality.
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In other words, Plaintiff does not present sufficient evidence
for a jury to conclude that the entire incident was fabricated so
as to harass and discrim nate agai nst her.

As evidence that she was perform ng satisfactorily,
Plaintiff explains in her affidavit that she received an
enpl oynment eval uation in which Bellucci “praised [her] work and
noted that he rarely heard conplaints from customers” about her
work. Plaintiff fails to informthe Court as to when this
eval uation was issued, but it is obvious that it pre-dated the
di sci plinary warnings she received. Although evidence such as
“increased responsibilities over time, positive feedback and pay
i ncreases” need not extend right up until the nonment she was
fired, Smith, 40 F.3d at 15, it is vital for Plaintiff to point
out when this “praise” was offered in order to support her claim
that she was perform ng her housekeeping duties satisfactorily.
It is clear that at the tine Plaintiff was term nated she had
failed, at least two tines, to change the bed |inens between
guest occupancy. These are serious derelictions of duty for a
housekeeper at any hotel and clearly grounds for dism ssal.

In Center for Behavioral Health, Rhode Island, Inc. v.

Barros, the plaintiff received positive witten eval uations for
two consecutive years in 1989 and 1990, took on greater
responsibilities, and received a small pay increase. 710 A 2d at

682. The plaintiff’s supervisor noted that in |ate 1990,
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however, the plaintiff becane unresponsive, was repeatedly tardy,
and failed to perform her assigned tasks. [1d. at 683. Unlike
the case before this Court, the plaintiff’s supervisors in Barros
never issued her any witten reprimnds. 1d. Moreover, the
plaintiff in Barros was term nated just two nonths after
announci ng her pregnancy, which triggered her status as a nenber
of a protected class. 1d. As a result of this evidence, the
Court in Barros found that the plaintiff sufficiently nmade out
her prinma facie case.

The facts in this case are quite different. As evidence of
her satisfactory performance, Plaintiff offers one undated
positive evaluation. There are also three docunented incidents
of m sbehavior on Plaintiff’s part, two of which she
acknow edged. Furthernore, unlike Barros, fromthe nonent she
was hired, Ashley was a nenber of a protected class. She was a
menber of a protected class when she received her positive
eval uation, as well as when she received the docunented
repri mands.

To satisfy the third element of a prim facie case,
Plaintiff needs to show that there was an adverse enpl oynent
action in order to state a claimof enploynment discrimnation.

Smith, 40 F.3d at 15; Rossi v. Am ca Miutual |nsurance Co.,

F. Supp. 2d ___ ,2005 W 309975, at *5 (D.RI. Feb. 9,

2005). It is interesting to note that Plaintiff’s conplaint does
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not directly cite her termnation as a manifestation, or even
exanpl e, of the discrimnation she suffered, but her “Charge of
D scrimnation” does. Plaintiff also references having to work
hol i days and extra hours and being sent honme from work when
busi ness was sl ow as further support for her claimof

di scrimnation, but she freely admts her ignorance as to how
schedul i ng was done at the hotel and does not refute Bellucci’s
claimthat Plaintiff was treated the sanme as any ot her
housekeeper in this regard. In any event, it is clear that
Plaintiff was term nated, and thus, that is adverse enpl oynent
action.

Finally, with regard to the final elenent of the prima facie
case, Plaintiff presents no evidence that Bl ack and non-Bl ack
workers were treated differently. As noted above, Plaintiff
argues that hours were added onto her work days, that she was
often sent honme early for lack of work, and that she had to work
hol i days that non-Blacks did not. Def.’s Statenent of Undi sputed
Facts {1 32. However, Plaintiff admts that she is ignorant as to
how scheduling is done at the hotel and that she does not know
whet her ot her non-Bl acks were sent honme for |ack of work. For
their part, Defendants offer Bellucci’s testinony, uncontroverted
by Plaintiff, which nmaintains that the hotel added and reduced
the hours of all the housekeepers as needed and in a non-

discrimnatory manner. In light of this uncontradicted
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testinmony, Plaintiff’s allegations cannot carry the day.

At her deposition, Plaintiff charged that in response to the
2001 incident in which a non-enpl oyee nal e construction worker
exposed hinself to her, Defendants did not take any action.

Pl.”s Dep. at 92. The factual record, however, proves otherw se.
After the incident, a neeting was held with several people

i ncluding the construction worker’s supervisor, Ashley and

Def endants’ agents, and Ashl ey was asked about the validity of
her version of what had happened. Once Plaintiff’s supervisors
were made aware of the incident, she was given tinme off from
wor k. The offending construction worker was escorted off the
prem ses and Plaintiff never saw him agai n; however, her requests
to be placed on the first floor or have a security guard be hired
were both denied. This whole incident is a “red herring.” It
does not even raise an inference that either race or color was an
issue in that matter. The nere fact that Plaintiff was asked to
val i date her story does not, on its face, evidence discrimnatory
ani nus.

Plaintiff also references an all eged nandatory neeting, of
whi ch she was not aware, where it was determ ned that head
scarves, like the one Plaintiff wore, were banned. Plaintiff
does not present any evidence, other than her allegation, that
this nmeeting took place and that a vote was taken to ban head

scarves. As has been made clear repeatedly, “[t]he evidence
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illustrating the factual controversy cannot be conjectural or

problematic,” and this evidence is just that. Mck v. Geat

Atlantic & Pacific Tea, Co., 871 F.2d 179, 181 (1st Cir. 1989).

Per haps even nore problematic for Plaintiff is the fact that it
is not clear what this neeting is supposed to denonstrate. As the
Court cannot invent evidence of discrimnation from unexpl ai ned
incidents that are not on their face discrimnatory, this neeting
is deened irrelevant and non-material to the issue at hand.

This Court recognizes that the Plaintiff’s burden in setting
out her prima facie case is “not onerous.” Smth, 40 F.3d at 15

(quoting Mesnick v. General Elec. Co., 950 F.2d 816, 823 (1st

Cr. 1991)). However, she has nade no show ng that her work was
satisfactory at the tinme she was termnated, in the face of
undi sput ed evi dence that she conmitted serious violations of
hotel policy. Therefore, she has failed to nake out a prim
facie case. On this basis alone, the Court nust grant Defendants’
notion for summary judgnment. However, to button up this case,
the Court will assune that Plaintiff has nade out a prima facie
case, and proceed to consider the pretext issue.
B. Defendant’s Burden

Wien a plaintiff has set out a prinma facie case of
enpl oynment discrimnation, “[t]he next burden - articulating a
| egitimate, nondiscrimnatory reason for the adverse enpl oynent

deci sion - belongs to the defendant.” Mesnick, 950 F.2d at 823.
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Def endants nust clearly set forth the nondi scrimnatory reasons

for firing Ashley. Texas Dep’'t of Cnmy. Affairs v. Burdine, 450

U.S. 248, 253 (1981).

Def endant s have docunented three incidents during which
Plaintiff violated conmpany protocol, and Plaintiff signed the
docunentation related to the first two. The first incident
i nvol ved using profanity during the course of her enploynent, and
the second and third involved the failure to change bed linens in
hotel guestroons. It is undisputed that the failure to change
bed linens is a serious violation of hotel policy, and thus, a
t erm nabl e of f ense.

At the summary judgnent phase of a case, Defendants need not
convince the Court that they were actually notivated by the
reasons set forth, because the ultimate burden of persuasion
remains, at all times, with Plaintiff. Burdine, 450 U S at 253;
Udo, 54 F.3d at 12. Defendants have successfully nmet their

burden under the McDonnel|l Dougl as paradigm and “[w] het her

‘ultimately persuasive or not’”, the evidence provided is
sufficient to satisfy what the franework demands. Byrd, 61 F. 3d

at 1031, (quoting St. Mary’'s Honor Cr. v. Hicks, 509 U S. 502,

509 (1993)).
C. Plaintiff’s Burden: Pretext and Di scrimnatory Ani nmus
Wth Defendants having nmet their burden, the burden then

shifts back to Plaintiff, who now “nmust have the opportunity to
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denonstrate that the [Defendants’] proffered reason was not the
true reason for the enploynent decision.” Burdine, 450 U S. at
256. In order to survive a summary judgnment notion, Plaintiff’s
evidence nmust allow a jury to find that Paramount’s reason for
term nating Ashley’'s enploynent “[was] in fact a coverup for a

racially discrimnatory decision.” MDonnell Douglas Corp., 411

U S. at 805; Udo, 54 F.3d at 13. Put nore sinply, at the sunmary
j udgnment stage, Plaintiff “nust produce evidence to create a
genui ne issue of fact with respect to two points: whether the
enployer’s articulated reason for its adverse action was a
pretext and whether the real reason” was race discrimnation

Qui nones v. Buick, 436 F.3d 284, 290 (1st Cir. 2006), (quoting

Thomas v. Eastnman Kodak Co., 183 F.3d 38, 62 (1st Gr. 1999)).

“Especially relevant” to a showi ng of pretext would be

evi dence of disparate treatnent of Blacks. MDonnell Dougl as

Corp., 411 U S. at 804. For example, if Plaintiff could put
forth evidence to back up her assertion that Bl acks were nmade to
wor k hol i days that non-Bl acks did not work, as well as evidence
t hat non-Bl acks were not sent hone early for |ack of work or
saddl ed with extra hours as Bl acks were, or that the “marking”
procedure used on the bed linens in one of Plaintiff’s assigned
roons was not utilized to test the work of non-Bl ack
housekeepers, she m ght have a case. However, she presents no

such evidence, and in fact, it is undisputed that the “marking”
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procedure was used in the past relating to non-Bl ack enpl oyees so
as to determne if they were changing the bed linens. Def.’s
Statenent of Undisputed Facts § 17. Furthernore, Plaintiff
cannot support her clains about discrimnation in regards to
schedul i ng because she offers no information or data about hotel
schedul i ng procedures. Plaintiff has also admtted that she does
not know whet her non-Bl ack enpl oyees were sent hone for |ack of
wor k, and she has not refuted Bellucci’s claimthat Plaintiff was
treated “the sane as every ot her housekeeper in this respect.”

Bel lucci Aff. § 15. It is axiomatic that “nmere conclusory
suspicion is no substitute for specific evidence that

di scrim nation was involved.” Quinones, 436 F.3d at 290. Rather
t han present hard evidence of racial discrimnation, Plaintiff’'s
affidavit and deposition reflects her “subjective specul ation and

suspicion,” that her term nation was due to discrimnatory ani nmus
rather than her inability to adequately perform her duties. See
id. Plaintiff’s “unsupported characterizations” are insufficient
to create a triable issue of fact. 1d. at 291.

The United States Suprenme Court has further instructed that
“ot her evidence that may be relevant to any show ng of pretext

includes facts as to the ...[defendant’s] general policy and

practice with respect to mnority enploynent.” MDonnell Dougl as

Corp., 411 U.S. at 804-05. It is undisputed that at the tine

Plaintiff was enployed, 12 (16.6% of the approximtely 72
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enpl oyees working at her hotel were African Anerican or Bl ack,
and sixteen (22.2% enployees were Hispanic. O the seven
involuntary term nations that took place in 2002 at the hotel at
which Plaintiff worked, four of those persons term nated were
white, while only two (one of which was Ashley) were Bl ack, and
one was Hi spanic. These statistics conpletely underm ne
Plaintiff’s pretext claim

It should be noted here that Plaintiff did not actually
present, in the formof a witten nmenorandum of |aw in opposition
to Defendant’s notion for summary judgment, an argunent
addressing the issue of pretext. Instead, this Court was left to
pi ece together argunents fromPlaintiff’'s affidavit and
Compl aint, as well as the segnents of her deposition that were

entered into the record by Defendants. In Quinones v. Buick, the

First Crcuit affirmed the District Court’s finding that the
plaintiff’s opposition menorandum was “woefully deficient.” 436
F.3d at 290. While in this case, Ashley’ s opposition nmenorandum
is “woefully” absent, the fact remains that “it is not the
court’s responsibility - et alone within its power - to cull the
entire discovery record | ooking for facts which m ght convert
such a bald assertion [of discrimnation] into a triable issue.”
Id. (alteration in original).

Wth regard to Plaintiff’s allegations that she was the

target of racially derogatory remarks, Plaintiff’s affidavit
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mai ntains that Bellucci told her that she resenbled his friend
John, a Black man. Furthernore, she argues that Bell ucci
enbarrassed and hum |liated her by calling her Aunt Jemma in
front of custonmers and coworkers on three or four occasions.
Pl.’s Aff. 1 9-11. Bellucci disputes this latter claim Wile
the i ssues of whether these conments were made and the neani ng
and of fensi veness of such comrents are appropriately questions
for a jury, whether these remarks constitute an issue of materi al
fact is a question for this Court to decide.

Al t hough “di scrimnatory comments nmay be probative of
pretext if a plaintiff ‘can show that discrimnatory comments
were made by the key deci sionmaker or those in a position to

i nfluence the decisionmaker,”” the First Grcuit has also held
that “stray remarks” might not permt the inference that the
enpl oyer’ s notivation was discrimnatory when there is a
“conpelling stated reason for [p]laintiff’s term nation.”

Ranirez Rodriguez v. Boehringer |ngel heimPharns., Inc., 425 F.3d

67, 79-80 (1st Cir. 2005). Taking the facts in the |ight nost
favorable to Plaintiff, and assum ng that Bellucci nade those
comments, the extent to which the conmments are probative of
pretext is “circunscribed if they were made in a situation
tenporally renmote fromthe date of the enploynent decision, or
were not related to the enploynment decision in question.”

Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 36 (1st G
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2001), (quoting MM Il an v. Massachusetts SPCA, 140 F.3d 288, 301

(1st Cir. 1998)). There is no evidence in the record as to when
t hese conmments were made, and the “Aunt Jem ma” conmment was only
made between three and four tinmes during the course of her

enpl oynent. Def.’s Statenent of Undisputed Facts § 23. The
comment by Bellucci that Plaintiff resenbles his friend John, is
another “red herring” in this case. There is nothing to support
an inference that this remark was in some way discrimnatory,
particularly because Plaintiff, herself, has neither seen this
man nor articulated a reason as to why this remark was
discrimnatory. 1d. In addition, the Aunt Jem ma renmarks have
not been shown to have any bearing on her termnation. |In any
event, the Court need not get burdened in a quagmre of
characterizati on because there is sinply not enough in the record
to make the comments “significantly probative of pretext absent
sonme discernible indication that [their] comrunicative content,

if any, materially erodes the stated rationale for the chall enged
enpl oynment action.” Straughn, 250 F.3d at 36.

O her considerations are relevant here as well. First anong
themis Plaintiff’s own adm ssion that the failure to change bed
linens is a termnable offense. She failed, at |least twice, to
change bed linens, and that conpletely justifies her term nation.
These “enunerated job deficiencies,” as well as the glaring fact

that the man Plaintiff accuses of discrimnating against her is
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al so the man who hired her roughly two years before, “nakes any

i nference of discrimnatory aninus unwarranted.” Proud v. Stone,

945 F.2d 796, 798 (4th Cr. 1991). It “hardly nakes sense to
hire workers froma group one dislikes...only to fire them once
they are on the job.” Proud, 945 F.2d at 797 (quoting Peter J.

Donohue, 11l & Peter Siegel man, The Changi ng Nature of Enpl oynent

Discrimnation Litigation, 43 Stan. L. Rev. 983, 1017 (1991)).

G ven the vagueness of the allegedly discrimnatory
comments, as well as the fact that there is no indication in the
record that Ashley ever conpl ai ned about such comments, these
comments, even when considered in a |ight nost favorable to
Plaintiff, do not raise material issues of fact.

The First Circuit has unambi guously held that when a “case
arises on the enployer’s notion for summary judgnment, the
plaintiff’s task is to identify a genuine issue of nmaterial fact
with respect to whether the enployer’s stated reason for the
adverse enpl oynent action was a pretext for a proscribed type of

di scrimnation.” Rathbun v. Autozone, Inc., 361 F.3d 62, 72 (1st

Cir. 2004). The Court concludes that Plaintiff has failed to
nmeet that burden here. That is the bottomline in this case.
VI . Concl usion

For the reasons articul ated herein, Defendants’ notion for
summary judgnent on Plaintiff’s single count state FEPA Conpl ai nt

hereby is granted. The clerk shall enter judgment for Defendants
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on Plaintiff’s Conplaint, forthwth.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Septenber 19, 2006
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